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OPINION

The parties, John Evans (*Husband”) and Dinah Evans (“Wife") were divorced in 1996 and
entered into a Marital Dissolution Agreement which was incorporated into the decree by the trial
court. At the time of the divorce, Husband was receiving $10,600 per month in tax free disability
insurance payments. Although Wifehad beentrained asanurse, she had not worked for twenty-five
years by agreement of the parties. She worked briefly pending the divorce, but lost her job due to
medical problems.



The MDA and divorce decree provided that Husband was to pay wife alimony in futuro of
$800 per week™ until Wife' sdeath or remarriage. Inthe MDA, the parties acknowledged Husband' s
sourceof incomewasthedisability insuranceand that if those payments stopped Husband coul d seek
adecreasein aimony. The MDA also specifically stated that the parties understood Wife intended
to seek employment as anurse and that her “ success or failurein obtai ning such employment should
not be grounds for an increase or decrease in alimony.”

On March 13, 2002, Husband filed apetition to terminate or decrease hisaimony payments
on the basis Wife had been cohabiting with a third party, Mr. Dale Quillen, that she was being
supported by Mr. Quillen, and that she was no longer in need of alimony. Husband was prompted
to file the petition by this court’s decision in Wright v. Quillen, 83 S\W.3d 768 (Tenn. Ct. App.
2002). In his petition and this appeal, Husband makes frequent reference to and relies upon that
decision.

The Wright case, in pertinent part, involved efforts by Mr. Quillen’s former wife to obtain
areduction in or termination of alimony she paid Mr. Quillen. The jury found that as of the 2000
trial Mr. Quillen was living with Ms. Evans, Wife in the case before us, and that Mr. Quillen was
providing support to Ms. Evans. 1d. at 776. Inaddition, thejury found that Mr. Quillen did not need
alimony to maintain hislifestyle, that his standard of living had not declined since the divorce, that
his expenses had not increased since the divorce, and that his net worth had increased since the
divorce. Mr. Quillen’ sincome from practicing law had increased 50% since hisdivorce, and he had
saved, not spent, the alimony he had received since the divorce.

Based upon these facts, this court held that Mr. Quillen’s cohabitation with Ms. Evans
triggered the presumption in Tenn. Code Ann. 8 36-5-101(a)(3), and the jury’ sfindings that he did
not need continued aimony justified suspension of his former wife's aimony obligation. In his
original petition in the case before usMr. Evans maintained that Tenn. Code Ann. 8 36-5-101(a)(3)
justified termination, suspension or reduction of thein futuro alimony paid his former wife. Inan
amended petition filed August 19, 2002, Husband alleged, in addition to the cohabitation
presumption, that there had been a substantial and material change of circumstances since the
parties divorce, i.e., Wife's relationship with Mr. Quillen and its financial gain to her. The
amendment also alleged, as another change in circumstances, that Wife had been supporting their
daughter and grandchild to agreat extent. Consequently, Husband asserted, Ms. Evansdid not need
the alimony he pays her.

Following a hearing, the trial court dismissed Husband’s petition to modify his alimony
payment and ordered Husband to pay Wife' sattorney’ s feesin the amount of $14,164.17. Thetrial
court made extensivefindingsof fact. Thecourt found that prior to their divorce, Husband and Wife
had “lived an extravagant and expensive lifestyle,” citing examples. The court aso found that
Husband was 59 years old, lived rent free on his father's farm where he cared for livestock,
continued to receive the disability insurance payments, and stipulated that his ability to pay the

'Husband was to pay $280 per week originally until the marital residence was sold.
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alimony wasnot anissue. AstoWife, thetria court found shewas 58 years old; had been employed
for amost two months at the time of the triad as a registered nurse making $15.00 per hour with
average wages of $285.65 per week; had difficulty going back to work because of her twenty-five
year absencefrom the profession; had difficulty physically dueto thetwel ve-hour shiftssheworked;
and that she had health problems. The court also made the following findings:

[F]ollowing the divorce in 1996, Dinah Petree Evans began dating Dale Quillen.
Dinah Petree Evans stayed with Dale Quillen on weekends, she took nice trips with
him, Dale Quillen bought her expensivejewelry and clothing, and paid thedifference
of the trade-in on a vehicle. Dinah Petree Evans had lived with Dale Quillen for
periods of time since June of 1999 to May of 2002, when she moved out.? The Court
findsthat while Dinah Petree Evanslived with Dale Quillen, aimost all of the money
not being used for her day-to-day expenses was expended for the benefit of the
daughter, Jeannie Whitney, and her minor child, Evan. The Court finds that Dale
Quillen is seventy-seven (77) years old; and that Dinah Petree Evans and Dae
Quillen did not intend to marry. Dinah Petree Evans had moved out into her
condominium in May 2002 and has stated that she was going on with her life.

The facts are undisputed that Dinah Petree Evans bought a condominium in April,
2002 at Nashboro Village. She made a down payment with the remaining monies
which she had from the sale of the property she obtained in the divorce and she has
amortgage with monthly payments of Six Hundred Eighty-Six Dollars and Thirty-
Five Cents ($686.35). Dinah Petree Evanshasno retirement. Dinah Petree Evans's
voter registration card, driver’slicense, and utilities show the condominium address
of 2024 Nashboro Boulevard, Nashville, TN 37217. Dinah Petree Evansmoved into
her condominium on May 14, 2002; and she has only spent one night with Dae
Quillen since then and that was on atrip. She does see Dale Quillen. Thereisno
proof that Dale Quillen is paying money toward Dinah Petree Evans' s day-to-day
expensesor that heintendsto. Based on Dinah Petree Evans sincome and expenses,
which the Court finds to be reasonable, she is in need of alimony as well as the
earnings from her nursing in order to maintain ahome for herself and meet her day-
to-day expenses.

T.C.A. 836-5-101(a)(3) statesthat “In all caseswhere aperson isreceiving aimony
infuturo and thealimony recipient liveswith athird person, arebuttable presumption
isthereby raised that (A) Thethird party is contributing to the support of the alimony
recipient and the alimony recipient therefore does not need the amount of support
previously awarded, and the Court therefore should suspend all or part of thealimony
obligation of the former spouse.”

2Husband’ s petition to modify his alimony was filed March 13, 2002, and served on Ms. Evans April 3, 2002.
On April 18,2002, M s. Evans signed a contract to purchase a condominium and moved into it prior to the modification
hearing. Prior to the move, Ms. Evans lived with Mr. Quillen at his home.
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The Court finds that when reading T.C.A. 8 36-5-101(a), it does not contemplate
terminating the alimony; but only contemplates suspending or reducing all or part of
thealimony under certain conditions. The Court findsthat while Dinah Petree Evans
haslived with Dale Quillen, shenolonger liveswith Dale Quillen. The Court further
finds that Dinah Petree Evans has rebutted the presumption that she does not need
the alimony; that in fact Dinah Petree Evansis in need of aimony as previously
ordered by the Court; and that John Whitney Evans, 111 should continueto pay same.

The Court finds that there are no materia changes in circumstances as it was
obviously contemplated by the partiesfrom their actionsthat they would continueto
help their children and Dinah Petree Evans would seek employment in the nursing
field.

The Court further finds that Dinah Petree Evans should be awarded attorney’ s fees
pursuant to T.C.A. 8§ 36-5-103(c), since she has been required to expend funds for
attorney’ sfeesto enforce the divorce decree. The Court findsthat the fee submitted
by Dinah Petree Evans's attorney were necessary and reasonable to enforce the
decree especially in comparison to those expended by John Whitney Evans, III's
attorney to terminate or reduce the alimony previously ordered.

I. MODIFICATION OF SUPPORT AWARD

Modifications of alimony may be granted only upon a showing of substantial and material
changein circumstancessinceentry of theoriginal support order. Tenn. Code Ann. 836-5-101(a)(1);
Bogan v. Bogan, 60 SW.3d 721, 727-28 (Tenn. 2001). In order to be material, a change in
circumstances must have been unforeseeable, unanticipated, or not within the contemplation of the
parties at the time of the decree. 1d. at 728; Elliot v. Elliot, 825 S.W.2d 87, 90 (Tenn. Ct. App.
1991). Tobeconsidered substantial, the change must significantly affect either the obligor’ sability
to pay or theobligee’ sneed for support. Bogan, 60 S.W.3d at 728; Bowman v. Bowman, 836 S.W.2d
563, 568 (Tenn. Ct. App. 1991).

Even a substantial and material change of circumstances does not automatically resultin a
modification. Modification must also be justified under the factors relevant to an initial award of
alimony, particularly the receiving spouse’ s need and the paying spouse’ s ability to pay. Bogan, 60
S.W.3d at 730; Wright, 83 SW.3d at 773. “As evidenced by its permissive language, the statute
permitting modification of support awards contemplates that atrial court has no duty to reduce or
terminate an award merely because it finds a substantial and material change of circumstances.”
Bogan, 60 S.\W.3d at 730. Where there has been such achange of circumstances, the ability of the
obligor spouse to provide support must be given equal consideration to the obligee spouse’s need.
Id.



Generally, the party seeking the modification bears the burden of proving the modification
iswarranted. Azbill v. Azbill, 661 S.W.2d 682, 686 (Tenn. 1983); Wright, 83 SW.3d at 772; Elliot,
825 S.W.2d at 90. However, the legislature has identified one change in circumstances that will
trigger a review of the continued need for alimony and that shifts the evidentiary burden. The
relevant provision, Tenn. Code Ann. 8§ 36-5-101(a)(3), sometimes referred to as the cohabitation
statute, createsarebuttabl e presumption that the recipient of alimony in futuro wholiveswith athird
person is either receiving support from the third person or is contributing to the third person’s
support and, either way, no longer needs the previously awarded amount of alimony.®

Under Tenn. Code Ann. § 36-5-101(a)(3), cohabitation does not automatically end the right
of the recipient to receive aimony; it merely shifts the evidentiary burden in a modification
proceeding. Isbell v. Isbell, 816 S.W.2d 735, 738 (Tenn. 1991); Wright, 83 SW.3d at 775. Once
the presumption arises, the alimony recipient bears the burden of demonstrating a need for the
previously awarded alimony, notwithstanding the cohabitation. Azbill, 661 S.W.2d at 686; Wright,
83 SW.3d at 775.

Our standard of review for amodification decision has been explained by our Supreme Court:

Because modification of aspousa support award is“factually driven and callsfor a
careful balancing of numerous factors,” Cranford v. Cranford, 772 S.W.2d 48, 50
(Tenn. Ct. App. 1989), atrial court’s decision to modify support paymentsis given
“wide latitude” within its range of discretion, see Sannellav. Sannella, 993 S.W.2d
73,76 (Tenn. Ct. App. 1999). In particular, the question of “[w]hether there hasbeen
a sufficient showing of a substantial and material change of circumstancesisin the
sound discretion of thetrial court.” Wattersv. Watters, 22 S\W.3d 817, 821 (Tenn.
Ct. App. 1999) (citations omitted). Accordingly, “[a]ppellate courts are generaly
disinclined to second-guess atrial judge' s spousal support decision unlessit is not
supported by the evidence or is contrary to the public policies reflected in the
applicablestatutes.” Kinardv. Kinard, 986 S.W.2d 220, 234 (Tenn. Ct. App. 1998);
see also Goodman v. Goodman, 8 S.W.3d 289, 293 (Tenn. Ct. App. 1999) (“Asa
general matter, we are disinclined to alter atrial court’s spousal support decision

*Tenn. Code Ann. § 36-5-101(a)(3) provides:

(3) In all cases where a person is receiving alimony in futuro and the alimony recipient lives with a
third person, a rebuttable presumption is thereby raised that:

(A) The third person is contributing to the support of the alimony recipient and the alimony recipient
therefore does not need the amount of support previously awarded, and the court therefore should
suspend all or part of the alimony obligation of the former spouse; or

(B) The third person is receiving support from the alimony recipient and the alimony recipient
therefore does not need the amount of alimony previously awarded and the court therefore should
suspend all or part of the alimony obligation of the former spouse. This subdivision (a)(3) shall in no
way be construed to create any common- law marriage obligation as to third parties.
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unlessthe court manifestly abused itsdiscretion”). Whenthetria court has set forth
its factua findings in the record, we will presume the correctness of these findings
so long as the evidence does not preponderate against them. See, e.g., Crabtreev.
Crabtree, 16 S.W.3d 356, 360 (Tenn. 2000); see also Tenn. R. App. P. 13(d).

Bogan, 60 SW.3d at 727.
[l. ANALYSIS

On appeal, Husband argues that the evidence preponderated in favor of the conclusion that
Wifedid not need the alimony that had been ordered at the time of divorce. He assertsthat thislack
of need is based on or proved by two circumstances. Wife' srelationship with Mr. Quillen and her
financial support of the parties' adult daughter and grandchild. Additionally, Husband variously
argues: (1) Ms. Evans and Mr. Quillen were actually living together, contrary to the trial court’s
ruling, and, consequently, the presumption in the cohabitation statute arose; (2) the long-term
relationship between Ms. Evansand Mr. Quillen benefitted Ms. Evansfinancialy and, therefore, was
sufficient to raise the presumption in the cohabitation statute; (3) regardless of cohabitation, the
relationship was a change in circumstances justifying modification; (4) Mr. Quillen’s support
allowed Ms. Evansto providefinancial assistanceto her daughter and grandchild, demonstrating her
lack of need; and (5) that Ms. Evans does not need the continued alimony because she has used the
alimony in the past to provide financial assistance to her daughter.

Husband’ s arguments and briefsimply that the trial court should have based its decision on
facts existing before Ms. Evans moved out of Mr. Quillen’s house. Husband continually refersto
facts he argues show the coupl € s cohabitation and/or the financial support given by Mr. Quillen to
Ms. Evans that occurred before the change in Ms. Evans' sliving situation. Some of the incidents
referred to occurred before the trial in Wright, more than two years before the trial herein. While
those facts may be relevant to the history of the relationship between Mr. Quillen and Ms. Evans,
they do not substitute for proof about the current situation.

Where the proof show that circumstances have changed it is clear that the current situation
must be considered by the court. First, the statute usesthe present tense, “In all caseswhereaperson
isreceiving aimony in futuro and the aimony recipient lives with athird person . . ..” (emphasis
added). Second, even if the presumptions of support and lack of need arise and are unrebutted, the
court’s remedy is to “suspend all or part of the aimony obligation,” not terminate the alimony.
(emphasisadded). Theclear implicationisthat if the situation justifying suspension ceasesto exist,
the alimony recipient may seek reinstatement of support from the former spouse.

In Azbill, the Supreme Court found that the 1980 statutory amendment now codified at Tenn.
Code Ann. § 36-5-101(a)(3) was part of the statute expressly retaining a divorce decree within the
control of thetrial court for modification in the event of changed circumstances. Azbill, 661 S.wW.2d
at 686. The Court found that the alimony recipient in that case had not rebutted the presumptionin
Tenn. Code Ann. § 36-5-101(a)(3) and had not produced evidence supporting a reduction of $300



per month, theamount ordered by thetrial court. Accordingly, the Court held that the entire amount
of monthly alimony should be suspended from the date of the filing of the modification petition
“until suchtimeasachangeof circumstanceswarrantsreinstatement inwholeor in part.” 1d. at 687.

Thus, a cohabiting alimony recipient whose alimony is suspended in whole or in part on the
basis of Tenn. Code Ann. 8 36-5-101(a)(3) could seek a reinstatement or modification based on
changed circumstances, specifically that he or sheis no longer living with athird person and is no
longer receiving any support from that person. We can see no authority for, and no purpose to be
served, in requiring aruling based on past cohabitation to be entered and arequest for reinstatement
to be filed and heard when the change in residence occurs before the trial on the origind
modification petition.

We are mindful that a modification petition based on cohabitation will often trigger an end
to that cohabitation. Faced with apotential 1oss of support, an alimony recipient could predictably
choose to end the situation that jeopardizes that support. Whether the change in residence of the
alimony recipient or thethird party isgenuineand permanent or whether it isatemporary subterfuge
isafactual question to be determined by the fact finder. Even where the move is determined to be
genuine, however, the paying former spouse may beentitled to somerelief, intheform of suspension
of all or part of the alimony payments, from the time of thefiling of the modification petition until
the change in residence. The appropriateness of such relief would, of course, depend on the facts
and particularly whether the recipient rebutted the presumption of lack of need during the relevant
period.®

Husband’ s arguments also assume that since Mr. Quillen’s former wife was successful in
Wright v. Quillenin having her alimony payments suspended on the basis of Tenn. Code Ann. § 36-
5-101(a)(3) and the cohabitation of Ms. Evans and Mr. Quillen, then Husband herein should be
entitled to the same relief. This assumption overlooks the differencesin fact that the trial court in
this case found. The Wright v. Quillen case was tried two years before the tria in the case before
us. In addition, this assumption (or argument) also fails to recognize the significant holding in
Wright, which wasthat theformer wife' salimony shoul d be suspended on the basisof clear evidence
that Mr. Quillen did not need the alimony.

A.THE STATUTORY PRESUMPTION

Thereisno dispute that Ms. Evans and Mr. Quillen had arelationship after her divorce that
had lasted a number of years and continued at the time of trial. Ms. Evans did not dispute the fact
that she had lived with Mr. Quillen up until shortly after Husband filed his petition for modification
of alimony. Thereis also no dispute that a timesin their relationship Mr. Quillen had given Ms.
Evans expensive gifts, had paid for trips the couple took, had paid their living expenses when they
lived together, and had madeloansto Ms. Evans. However, Ms. Evanstestified she had moved out

“In the case before us, Husband has not argued he isentitled to all or part of the two months of alimony he paid
from March 13, 2002 to May 14, 2002.



of Mr. Quillen’s house and also testified about their current relationship, including the frequency
with which they saw each other and his gifts to her, aswell as her current financial situation.

The tria court found that while Ms. Evans had lived with Mr. Quillen in the past, she no
longer did so; that she had moved out of Mr. Quillen’s house; and that she had purchased a
condominium and had her address changed on various official records. Our review of the record
leads usto concludethat the evidence doesnot preponderate against thetrial court’ sfinding that Ms.
Evans was not living with Mr. Quillen.

Many of Husband' s arguments call into question the credibility of Ms. Evans's testimony
regarding her current living situation, expenses, and relationship with Mr. Quillen. Because trial
courts are in a far better position than this court to observe the demeanor of the witnesses, the
weight, faith, and credit to be given witnesses' testimony liesinthefirst instancewith thetria court.
McCaleb v. Saturn Corp., 910 SW.2d 412, 415 (Tenn. 1995); Whitaker v. Whitaker, 957 SW.2d
834, 837 (Tenn. Ct. App.1997). Consequently, whereissues of credibility and weight of testimony
areinvolved, appellate courtswill accord considerabledeferencetothetrial court’ sfactua findings.
Sealsv. England/Corsair Upholstery Mfg. Co., 984 S.W.2d 912, 915 (Tenn. 1999) (quoting Collins
v. Howmet Corp., 970 SW.2d 941, 943 (Tenn. 1998)). Stated another way, “The credibility
accorded by thetrier of fact will be given great weight by the appellate court.” Weaver v. Nelms, 750
S.W.2d 158,160 (Tenn. Ct. App. 1987); seealso InreEstate of Walton, 950 S.W.2d 956, 959 (Tenn.
1997); Whitaker, 957 SW.2d at 837; Doe v. Coffee County Bd. of Educ., 925 SW.2d 534, 537
(Tenn. Ct. App. 1996).

Husbandvigorously arguesthat Ms. Evans' s purchase of and moveto thecondominiumwere
essentially a subterfuge and that either Ms. Evansand Mr. Quillen redlly areliving together, intend
to live together again as soon as this lawsuit is over, or have the same relationship that they had
earlier and that relationship equates to “living together” under the statute.® In making these
arguments, Husband makes frequent reference to the findingsin Wright v. Quillen and asserts that
thefacts surrounding Ms. Evans' srelationship with Mr. Quillen were the same at the trial herein as
they were at the time of the Wright trial. Thetria court found otherwise.

Aspart of hisarguments regarding the relationship of Ms. Evansand Mr. Quillen, Husband
attempted to introduce into evidence a certified copy of the “Questions of Fact Determined by the
Jury” in the Wright trial, which included answers to 76 specific questions. Counsel for Wife
objected, and the trial court sustained the objection, stating “I don’t see any point. | mean, | have
the opinion. That'swhat I’ m going to consider.”

On appeal, Husband argues that the court’ s ruling excluding the specific jury findings was
inerror. He arguesthat those findings deal in detail with the relationship between Mr. Quillen and

SAt various points, Husband states that the romantic relationship isthe same and involves cohabitation; that the
only thing that has changed iswhere M s. Evans sleeps many nights; and that the more than six year relationship triggers
the presumption in Tenn. Code Ann. § 36-5-101(a)(3).



Ms. Evans and, therefore, “shed agreat deal of light on the detail, nature, and extent of Ms. Dinah
Evans's relationship with Dale Quillen prior to the current litigation.” He also argues that the
findings in Wright would have made more obvious the pattern of Ms. Evans's pretextual actions,
such as moving out of Mr. Quillen’s house.

Generally, atrial court'sruling ontheadmissibility of evidenceiswithinthe sound discretion
of the trial judge. Tria courts are accorded a wide degree of latitude in their determination of
whether to admit or exclude evidence, and will be overturned on appeal only upon a showing of
abuseof discretion. Rothsteinv. Orange Grove Center, Inc., 60 SW.3d 807, 811 (Tenn. 2001); Otis
v. Cambridge Mut. Fire Ins. Co., 850 S.W.2d 439, 442 (Tenn. 1992). We find that the trial court
exercised its discretion appropriately.®

We find unpersuasive Husband's argument that the relationship between Wife and Mr.
Quillen wasthe equivaent of living together and, therefore, triggered the rebuttable presumptionin
Tenn. Code Ann. 8 36-5-101(a)(3). A stated requirement for the application of the statute isthat the
alimony recipient “livewith” athird person. It doesnot include some other relationship. See Azbill,
661 S.W.2d at 686. Thetria court’sfindingthat Ms. Evanswas not living with Mr. Quillen, which
we have found was supported by the evidence, makes the statute inapplicable. Consequently, the
burden of proving grounds for modification remained with Husband.

B. CHANGE OF CIRCUMSTANCES

Husband also argues that Wife's relationship with Mr. Quillen, accompanied as it was by
financial benefit to Wife, was a substantial and material change in circumstances justifying
consideration of amodification of hisaimony. Thetria court did not makeafinding regarding this
alleged change of circumstance. However, the court did find there was no proof that Mr. Quillen
was currently paying money toward Wife' s day- to- day expenses or that he intended to. The court
also found that Ms. Evans and Mr. Quillen did not intend to marry.

Asstated above, a substantial and material change of circumstances must be something that
was unforeseeable or unanticipated by the parties at the time of divorce and must affect either the
obligor spouse’ sability to pay or the obligee spouse’ sneed for support. Whether or not Ms. Evans's
relationship with Mr. Quillen meets those criteriais the question.

We cannot conclude that at the time of the parties’ divorce it was unforeseeable that either
one of them would develop a romantic relationship with another party. Thus, it is not the
relationship itself that might constitute asubstantial and material change of circumstances. Rather,
it is the financia benefit or support that Ms. Evans received from the relationship that we must

®The specific jury findingsin another trial two years earlier, between two different parties, based on evidence
presented at that trial are of little, if any, relevance. Theissues before the court hereininvolved amore current situation,
and Husband wasrequired to prove factsrelative to the current situation. Inaddition, M s. Evansdid not dispute her prior
cohabitation with Mr. Quillen and the impact it had on her expenses, and Husband was free to offer proof on those
questions. We fail to see how Husband was harmed by the court’s ruling.
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consider. Clearly, support from athird person, depending on the degree, character, and amount, can
affect the recipient’s need and may also have been unanticipated by the parties at the time they
entered into an MDA setting the amount of support.

In Wright v. Quillen, this court stated that the jury found that Mr. Quillen provided support
to Ms. Evans. The proof herein indicates that for some period of time Mr. Quillen provided Ms.
Evans with housing, utilities, food, and, essentially, her living expenses. Thereis no question that
these items, collectively, are properly characterized as support. However, according to the trial
court’ s findings, this situation changed when Ms. Evans bought and moved into a condominium.

Ms. Evans testified that she used the money she received in the property division from her
divorce asadown payment. She has monthly mortgage payments, utility payments, and other daily
living expenses. She started anursing job shortly beforethetrial herein making $2600 per month.’
Thetrial court specifically found therewas no proof that Mr. Quillen was providing for Ms. Evans's
day-to-day living expenses.

The evidence does not preponderate against thetrial court’ sfindings of fact. Consequently,
as of the trial Wife was not receiving support from Mr. Quillen. Husband failed to prove a change
of circumstances, compared with the date of divorce, that materially affected Wife's need.

The other change of circumstance alleged by Husband is Wife's contribution to ther
daughter’s expenses. With regard to Wife' sfinancial help to her daughter, thetrial court found

Thepartieswere very generouswith their daughters, Amy and Jeannie Whitney. The
older daughter, Amy, now age thirty-four (34), was educated by the parties at
Belmont University and Louisiana State University and she wasfurnished avehicle.
Theyounger daughter, Jeannie Whitney, now agetwenty-six (26), hasbeenin school
for a number of years, and has worked. Jeannie Whitney has a child born out of
wedlock, Evan, age four. Jeannie Whitney has had serious medical problems with
her heart; and she has had episodes of fainting. This condition is known by the
parties. Since the divorce, both parties have expended considerable amounts of
money on Jeannie Whitney and her son, Evan. John Whitney Evans, |11 gave Jeannie
Whitney Five Thousand Dollars ($5,000.00) cash in one (1) year, paid expensive
dental bills, and paid her health insurance premium through May 2002, as well as
reimbursed her for the tuition for school and other expenses. Dinah Petree Evans
lived with Jeannie Whitney for a period of time and contributed to her needs by
paying part of the rent, paid daycare for the minor child, Evan, paid Jeannie
Whitney's condominium payments for a period of time, and other expenses. The
Court finds that Dinah Petree Evans has not hel ped Jeannie Whitney since May of
2002 with the exception of paying Jeannie Whitney’ smonthly cell phonebill, which

"Ms. Evans's employment, and the income she receives from it, cannot be used by Husband to justify a
modification of alimony under the terms of the MDA.
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was aChristmas gift to Jeannie Whitney, and paying One Hundred Nineteen Dollars
and Forty Cents ($119.40) per month for Jeannie Whitney's health insurance. The
parties had discussed and agreed that they could not allow Jeannie Whitney’ s hedlth
insurance to be terminated because of her inability to obtain insurance in the future
without exclusions for her serious pre-existing condition.

In John Whitney Evans, I11’s testimony, he revealed that he had no problem with
Dinah Petree Evans spending her aimony payments for the benefit of daughter,
Jeannie Whitney, and grandson, Evan; and it was her money to do as she pleased.
On redirect while John Whitney Evans, 111 didn’t mind Dinah Petree Evans doing
this, hedidn’t want her to fund it with the alimony payments. Itisclear to this Court
that both parties expended sums of money on Jeannie Whitney as they felt that she
needed and deserved help; and John Whitney Evans, 111 never opposed Dinah Petree
Evans spending money for the benefit of the adult child, Jeannie Whitney, and
grandchild, Evan. From the testimony, these expendituresfor their daughter and her
minor child were done with the acquiescence and support of John Whitney Evans,
[11, until he filed his Amended Petition in August of 2002.

Based onthesefindings, thetrial court determined that the parties had anticipated continuing
to help their children financialy and, therefore, Wife's financial support to Jeannie was not
unforeseeable or unanticipated. The evidence supports the trial court’s factual findings, and we
affirm the holding that Husband failed to prove asubstantial and material change of circumstances
in Wife's helping their daughter with expenses.

C. WIFE'SNEED FOR ALIMONY

Even if the court had found that Ms. Evans was living with Mr. Quillen and was being
supported by him, those findings would have merely shifted to Wife the burden to rebut the
presumption that she did not need the amount of alimony previously awarded. Similarly, even if
there had been a substantial and material change of circumstances, Husband still had the burden to
prove that suspension or reduction of his alimony payments was warranted. That determination
would require consideration of the factorsrelevant to an initial award of aimony, see Tenn. Code
Ann. § 36-5-101(d)(1), including primarily Wife's need and Husband’ s ability to pay.®

Husband' s ability to pay had not changed, he was still receiving over $10,000 per monthin
tax free disability insurance payments and had no housing costs. Husband stipulated that his ability
to pay was not at issue.

8Because support can be ordered in thefirst place only where one spouseis economically disadvantaged relative
to theother spouse, the material change of circumstancesanalysis should include, at aminimum, consideration of whether
there has been significant change in the economic disparity between the parties.
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Thetrial court found that Ms. Evans had a continuing need for the alimony, finding that she
wasin need of alimony, aswell asher nursing salary, in order to meet her expenses, which the court
specifically found to be reasonable. According to Wife's Statement of Income and Expenses, her
monthly net incomeis $ 4,703.53,° and her total monthly expenses and payments total $ 4,701.35.

Thetrial court also found that M s Evans had used the money remaining from her share of the
sale of marital property to make a down payment on the condominium and that she had no
retirement. Thus, she had no resources remaining from thedistribution of marital property. Her late
re-entry into the nursing profession certainly limits her ability to build up aretirement fund.

Based upon thetrial court’ sfindings of fact, which wefind are supported by the evidencein
the record, we affirm the trial court’s holding that Wife was in need of the continuing alimony
payments that the parties had agreed to at the end of their twenty-five year marriage.

Accordingly, weconcludethat thetrial court acted withinitsdiscretionindeclining to modify
the alimony in futuro and we affirm the court’ s judgment.

[Il. ATTORNEY'SFEES

Husband complains that the trial court erred in awarding Wife her attorney’ s feesincurred
in defending hispetition for modification. Tennesseefollowsthe American Rulerequiring litigants
to pay their own attorney’ sfeesin the absence of a statute or contractual provision otherwise. State
v. Brown & Williamson Tobacco Corp., 18 SW.3d 186, 194 (Tenn. 2000); John Kohl & Co. v.
Dearborn & Ewing, 977 SW.2d 528, 534 (Tenn. 1998); see also Penland v. Penland, 521 S.\W.2d
222,225 (Tenn. 1975). Here, thetrial court awarded Ms. Evans attorney’ s fees under Tenn. Code
Ann. 8§ 36-5-103(c) “since she has been required to expend funds for attorney’ s fees to enforce the
divorce decree.”

Our courts have not been entirely clear or consistent in stating the statutory basis for the
award of attorney’ sfeesin casesinvolving spousa support generaly, or in cases involving efforts
to modify support specifically. Our review of the treatment of attorney’ sfeesin modification cases
begins with those specificaly citing the statute at issue.

A. MoODIFICATION OF SUPPORT CASES RELYING ON TENN. CoDE ANN. 8 36-5-103(c)

Some modification of aimony cases base attorney fee decisionson Tenn. Code Ann. § 36-5-
103(c), the statute relied upon by the trial court in the case before us. That statute provides:

(c) The plaintiff spouse may recover from the defendant spouse, and the spouse or
other person to whom the custody of the child, or children, is awarded may recover
from the other spouse reasonabl e attorney feesincurred in enforcing any decree for

°Alimony accounts for $3466.67 of her monthly income, and her nursing job accounts for $ 1236.86.
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alimony and/or child support, or in regard to any suit or action concerning the
adjudication of the custody or the change of custody of any child, or children, of the
parties, both upon the original divorce hearing and at any subsequent hearing, which
fees may befixed and allowed by the court, before whom such action or proceeding
is pending, in the discretion of such court.

By its language, the statute applies to actions to enforce child support and alimony awards
aswell asto any action involving child custody. Accordingly, courts haveinterpreted the statute as
allowing attorney fees to custodial parentsin custody modification proceedings, Gaddy v. Gaddy,
861 S.W.2d 236, 240-41 (Tenn. Ct. App. 1992) (awarding feesto father who successfully petitioned
for a change of custody); Sherrod v. Wix, 849 SW.2d 780, 785 (Tenn. Ct. App. 1993) (awarding
legal expenses to custodia parent who defended unwarranted action to change custody), and to
custodial parents who have brought actionsto enforce prior child support awards, Holt v. Holt, 995
S.W.2d 68,78 (Tenn. 1999) (using Tenn. Code Ann. § 36-5-103(c) to award feeson appeal to mother
who enforced divorce decree requiring father to maintain life insurance policy to secure his child
support obligation); Harrisv. Harris, 83 SW.3d 137 (Tenn. Ct. App. 2002).

In addition, Tenn. Code Ann. 8§ 36-5-103(c) has been used as authority to award fees to
custodia parents who have successfully sought increases in child support, Huntley v. Huntley, 61
S.W.3d 329 (Tenn. Ct. App. 2001) (interpreting the statute as giving courts authority to award fees
in child support modification cases generaly), as well as to parents who successfully defend an
obligor parent’s efforts to reduce a child support obligation. Beck v. Beck, No. 01A01-9710-CV-
00547, 1998 WL 136130, at * 2 (Tenn. Ct. App. March 27, 1998) (no Tenn. R. App. P. 11 application
filed); Breeding v. Breeding, No. 289, 1990 WL 198900, at *2 (Tenn. Ct. App. Dec. 12, 1990)
(application for perm. app. dismissed Apr. 8, 1991) (holding that Tenn. Code Ann. § 36-5-103(c)
authorizes recovery of fees incurred in enforcing a child support order and, implicitly, equating
enforcement with defending the order).

Despite the language in the statute differentiating between “any” action involving custody
and actions to “enforce” child support (and its language limiting awards to parties with custody),
courtshavegenerally treated custody and child support ssimilarly interms of awarding feesunder the
statute.’® Thisinterpretation springs from Deasv. Deas, 774 S\W.2d 167 (Tenn. 1989), wherein a
mother successfully sought to modify the existingjoint custody arrangement to give her sole custody
and also sought to increase child support in accordance with the new custody arrangement. In
discussing thefather’ sappeal of thetrial court’saward of feesto the mother, the court stated, “In all
cases involving the custody and support of children, however, it haslong been therulein this state
that counsel feesincurred on behaf of minors may be recovered when shown to be reasonable and
appropriate.” 1d. at 169. Insupport of thisstatement, the Court relied upon Grahamv. Graham, 140
Tenn. 328, 204 S\W. 987 (1918), a case which predated the enactment of Tenn. Code Ann. 8§ 36-5-
103(c). Inthat case, the Supreme Court awarded a mother, for the benefit of her two children, child

©\Many cases, of course, involve both issues since a change in custody or visitation triggers re-consideration
of support obligations and since cross-petitions for relief are often filed.
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support from her former spouse on the ground that afather hasanatural and legal duty to furnish his
children the necessities of life. The Graham court’s holding requiring the father to pay attorney’s
fees was based upon equitable and public policy principles:

The same reason which alows awife counsel feesin a suit for divorce applies with
full forceto thiscase.™* Thereisasound public policy which placesin easy reach of
the minor child the machinery of the law to compel their rights by suit against an
unwilling father. The right to have him pay reasonable counsel feesis inseparable
from thisright.

Id., 140 Tenn. at 334-35, 204 S.\W. at 989."

The Court in Deas, however, also relied on Tenn. Code Ann. 8§ 36-5-103(c), which it
interpreted as authorizing the recovery of attorney’s fees “in child support and custody matters.”
Noting that the statute makes the award of fees discretionary with the trial court, the Court aso
stated, “ Thereis no absolute right to such fees, but their award in custody and support proceedings
isfamiliar and almost commonplace.” Deas, 774 SW.2d at 170."

Although the Supreme Court did not explicitly state in Deas that Tenn. Code Ann. 8§ 36-5-
103(c) codified the common law authority of the courts to award fees in child custody or child
support proceedings as espoused in Graham, this court has so held. Sherrod, 849 SW.2d at 784.
In discussing the factorsto be considered in the exercise of the discretion given thetrial court under
Tenn. Code Ann.8 36-5-103(c), thecourt in Sherrod reiterated that the purpose of feeawardsin child
support cases was to protect the child’'s, not the parent’s, interests and remedies. 1d. at 785.

"Hjistorically, an award of attorney’s fees in divorce cases was based on the theory that the wife was entitled
to an award of attorney’s fees because, where the husband provided the only financial support to the family, the award
of attorney’s fees allowed the wife access to the court system.

It was established over a century ago that trial courts have wide discretion in requiring a husband to
pay for the reasonable necessities of his wife, including expenses of divorce litigation. The right to
an allowance of legal expensesisnot absolute. It isconditioned upon alack of resourcesto prosecute
or defend a suit in good faith. Thisruleisto enable the wife, when destitute of means of her own, to
obtain justice and to prevent its denial. Thompson v. Thompson, 40 Tenn. 527, 529 (1859). If a
spouse does not have separate property of her own which is adequate to defray the expenses of suit,
certainly she should not be denied access to the courts because she is unable to procure counsel.

Fox v. Fox, 657 S\W.2d 747, 749 (Tenn. 1983). See also BENSON TRIMBLE, TENNESSEE DIVORCE AUTHORITIES § 4-8
(1966).
2N ow, achild hasaright to support from both parents, regardless of gender. Smith v. Gore, 728 S.W.2d 738,

750 (Tenn. 1987); State ex rel. Vaughn v. Kaatrude, 21 S.W.3d 244, 247 (Tenn. Ct. App. 2000).

1%see also Brooks v. Brooks, 992 S.W.2d 403, 408 (Tenn. 1999)(awarding fees made necessary by the appeal
to the mother who obtained an increase in child support, without mention of the basis of the award).
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Consequently, “requiring parents who precipitate custody or support proceedings to underwrite the
costsif their clamsare ultimately found to be unwarranted is appropriate as amatter of policy.” Id.

Notwithstanding the language of the statute itself (which actually distinguishes between
custody mattersand support enforcement actions), itsinterpretation asapplying generally to all child
support and custody cases has been expanded into broad statementsthat it authorizesfee awardsthat
areincurred to vindicateachild’ sright to support or to secureachild’ sfinancial well being, whether
the party requesting the feesis defending or enforcing achild support obligation, on the ground that
the award of feesisfor the benefit of the child and is a necessary part of, or inseparable from, the
child’ s right to support. See, e.g., Harris, 83 S.W.3d 137; Huntley, 61 SW.3d at 341; Chorost v.
Chorost, No. M2000-00251-COA-R3-CV, 2003 WL 21392065, at *12 (Tenn. Ct. App. June 17,
2003) (no Tenn. R. App. P. 11 application filed); Sandusky v. Sandusky, No. M 2000-00288-COA -
R3-CV, 2001 WL 327898, at *9 (Tenn. Ct. App. April 5, 2001) (no Tenn. R. App. P. 11 application
filed). Or, even more generally, “Where the services of aparent’s attorney inure to the benefit of a
minor child or children, the award of reasonable attorney’ sfeesisin order.” Dalton v. Dalton, 858
S.\W.2d 324, 327 (Tenn. Ct. App. 1993).

With regard to cases involving post-divorce alimony disputes, Tenn. Code Ann. 8§ 36-5-
103(c) clearly authorizes a recovery of reasonable attorney’s fees incurred in enforcing an order
awarding aimony. Brewer v. Brewer, 869 S.W.2d 928, 936 (Tenn. Ct. App. 1993) (involving both
an action for arrearages and a counteraction to terminate or reduce alimony).”> Whether or not an
alimony recipient who defends an action to reduce that alimony is entitled to an award of feesunder
thestatuteisthequestion raised herein. Husband arguesthat Wife' sdefense against hismodification
petition was not an enforcement action envisioned by Tenn. Code Ann. 8 36-5-103(c) since he never
failed to pay alimony as ordered and was not in arrears and al so that Wife was not aplaintiff spouse
and thus not entitled to fees under the statute.

“Even in custody and child support cases, however, the language of the statute itself has sometimes been used
to determine whether a parent is entitled to fees. In Placencia v. Placencia, 3 S.W.3d 497 (Tenn. Ct. App. 1999), a
mother who was unsuccessful on appeal in a petition to change custody was found ineligible under Tenn. Code Ann. §
36-5-103(c) because she was not “the spouse or other person to whom the custody of the child, or children, is awarded.”
Id. at 504. See also Glanton v. Glanton, No. 01-A01-9601-PB00013, 1996 WL 502136 (Tenn. Ct. App. Sept. 6, 1996)
(no Tenn. R. App. P 11 application filed) (holding that a father who defended a contempt action for failing to pay child
support as previously ordered, even though successful in having mother’s petition dismissed, was not entitled to fees
under Tenn. Code Ann. 8 36-5-103(c) because he was a defendant spouse, not a plaintiff spouse, in the enforcement
action and the statute did not authorize a defendant spouse to recover fees).

5 |n Brewer, the former wife brought an action for contempt and an award of arrearagesand the former husband
counterclaimed for areduction of alimony. Thealimony wasreduced, and the court determined that the wife had waived
her right to claim the amount she now demanded. Under those circumstances, this court held that the trial court did not
abuse its discretion in denying wife's request for attorney’s fees.
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In Campbell v. Campbell, No. 02A01-9803-CH-00073, 1998 WL 959669 (Tenn. Ct. App.
Nov. 4, 1998) (no Tenn. R. App. P. 11 application filed), this court affirmed the trial court’ s award
of attorney’s fees to a wife who successfully defended her former husband’s action to modify
alimony, stating that Tenn. Code Ann. 8§ 36-5-103(c) authorizes recovery of reasonable attorney’s
fees in the enforcement of an aimony order. Id. a *6. Again, this statement implicitly equates
enforcing with defending an attempt to reduce. Seealso Milamv. Milam, No. M2001-00498-COA -
R3-CV, 2002 WL 662026, at * 4 (Tenn. Ct. App. Apr. 23, 2002) (Tenn. R. App. P. 11 application
denied) (holding, in an action to reduce aimony and child support, that Tenn. Code Ann. § 36-5-
103(c) allows the award of fees “to one party or the other” in cases involving enforcement of
alimony or child support orders).

This court has specifically addressed theissue of whether an alimony recipient who defends
an action to reduce or terminate alimony qualifies under the language of the language of the statute
avery few times. Inthose cases, we have reached contradictory conclusions. In Dukev. Duke, Nos.
M2001-00080-COA-R3-CV, M2002-00026-COA-R3-CV, 2003 WL 113401 (Tenn. Ct. App. Jan.
14, 2003) (no Tenn. R. App. P. 11 application filed),'® this court rejected the husband’ s argument
that the statute did not permit the court to award attorney’ sfeesto adefendant spouse, and found that
“thekey [to interpreting the statute] isthewords ‘ enforcing any decreefor alimony or child support.
.. A spouse who defends a petition to change an alimony or child support order is acting to enforce
it.” Id.. at*5.

A different conclusonwasreachedinBillingsleyv. Billings ey, W1999-00338-COA-R3-CV,
2000 WL 33128642 (Tenn. Ct. App. Oct. 9, 2000) (no Tenn. R. App. P. 11 application filed), which
also involved aformer husband’ s unsuccessful attempt to modify an aimony in futuro award. The
alimony recipient asked this court to award her attorney’ s fees necessitated by the appeal. Relying
on Tenn. Code Ann. 8 36-5-103(c), this court found that Wife was neither the“ plaintiff spouse” nor
was she seeking to “enforce” the decree for aimony but was rather defending her alimony award.
Id. at *3. Finding neither a statutory nor contractual basisto award Wife attorney’ s fees, the court
found she was not entitled to an award of attorney’ s fees on appeal.*’

We agree with the approach in Campbell and Duke. Thereisno justification inthelanguage
of the statuteitself for treating enforcement of alimony ordersdifferently from enforcement of child
support orders. Therefore, the broad interpretation given the statute, based upon its incorporation

% n Duke, the former husband sought to modify an alimony in futuro award. This court converted the alimony
award from in futuro to one for rehabilitative alimony. In addition, this court reversed the award of attorney’s fees
awarded under Tenn. Code Ann. § 36-5-103(c) to wife, not because she wasineligible under the statute, but because we
found that the equities were “pretty evenly divided . . .and that they should each pay the fees of their own attorneys.”
Duke, 2003 WL 113401 at *5.

YThe court relied on Glanton,1996 WL 502136, discussed earlier, wherein we reversed an award of attorney’s
feesin an action to enforce child support, finding that “the statute [Tenn. Code Ann. § 36-5-103(c)] does not state that
a ‘defendant’ spouse may recover from a ‘plaintiff’ spouse.” Id. at *3.
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of the common law, in the context of child support orders should also apply to spousa support
orders. Additionally, the public policy considerations and common law roots that support a broad
interpretation of Tenn. Code Ann. 8 36-5-103(c) in the child support context apply with equal force
to spousal support. Alimony isonly awarded in thefirst instance to an economically disadvantaged
spousewho hasademonstrated need for the support. Absent ashowinginamodification proceeding
that the need no longer exists, requiring the recipient to expend that support for legal feesincurred
indefending it would defeat the purpose and public policy underlying the statute on spousal support.
Additionally, the possibility of being burdened with aformer spouse’s attorney’s fees helps deter
unwarranted or unjustified attempts by an obligor to evadeor reduce an existing support obligation.

Accordingly, based on previous holdings, we conclude Tenn. Code Ann. § 36-5-103(c)
authorizes acourt to award attorney’ sfeesto an alimony recipient who isforced to defend an action
to reduce or terminate that alimony.*

However, even if we agreed with the interpretation in Billingsley, that would not preclude
aformer spouse who defends a modification action from an award of fees based on authority other
than Tenn. Code Ann. 8 36-5-103(c). Prior cases have not examined whether the enforcement
statute, Tenn. Code Ann. 8§ 36-5-103(c), by its language is properly applied to actions to modify,
rather than enforce, aprior order. We think the language of the statute clearly answersthe question
negatively. Thestatute speaksintermsof a“plaintiff spouse” recovering from a*“ defendant spouse’
fees incurred in “enforcing” a support order. Clearly, the statute refers to actions to compel
compliance with existing orders to pay support. An action to modify upward or downward an
existing support obligation is not included in that description. Thus, although we have relied on
former holdings to affirm an award to a spouse who defends a support order, we think the better

®The Tennessee Supreme Court has recently considered Tenn. Code Ann. § 36-5-103(c) and concluded “that
parties to whom attorney’s fees may be awarded pursuant to this statute may also have attorney’s fees awarded against
them when their petition is unsuccessful.” Tomsv. Toms, 98 S.W.3d 140, 145 (Tenn. 2003). That holding was made
in the context of an award to amother who successfully defended a petition for custody filed by her child’ s grandparents
who intervened in the parents’ divorce action. The Court held that although the custody portion of the statute spoke in
terms of recovery from a spouse, it also gave the right to recover fees to any person to whom custody is awarded.
Consequently, had the intervening grandparents been successful in gaining custody, they would have been entitled to
recover fees from the mother or the father. The Court concluded the language of the statute supported an award of fees
from the intervenor third parties. W hile we recognize that the holding in Toms, does not limit itself to custody disputes,
we cannot find a basis to expand it to support enforcement actions. Although the statute states that fees in custody
matters may be awarded against the “ other spouse,” its provision on custody actions does not include the “enforcing any
decree” language applicable to support orders.

®Fees awarded under Tenn. Code Ann. § 36-5-103(c) may not be subject to the same requirements as fees
awarded on another basis. Both Gaddy and Sherrod held that financial need or inability to pay feesisnot aprerequisite
under the statute, at least insofar aschild supportisinvolved, distinguishing feesawarded under Tenn. Code Ann. § 36-5-
103(c) from those awarded in conjunction with an initial award of support. Sherrod, 849 S.W.2d at 785; Gaddy, 861
S.W.2d at 241. See also Dalton v. Dalton, 858 S.W.2d 324, 327 (Tenn. Ct. App. 1993) (holding the rule of financial
inability to pay the fees applies in alimony proceedings, but not child support and custody, but failing to confine this
difference to modification actions or explain the basis for the difference.)
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reasoningisthat attorney’ sfeesin modification actionsare not governed by Tenn. Code Ann. 8 36-5-
103(c).*

If that statute does not apply to authorize an award of attorney’s fees in a modification of
support action, other basesfor such award exist. Asset out bel ow, those other bases have frequently
been used.

B. OTHER BASESFOR FEESIN MODIFICATION PROCEEDINGS

In modification of alimony cases, several bases have been used as authority for an award of
attorney’ sfees. Sometimes, no basisfor the award of fees has been explicitly stated. For example,
in Elliot, 825 SW.2d at 92, this court dismissed the former husband’ s petition to modify alimony
and affirmed thetrial court’ saward of attorney’ sfeesto theformer wife, merely stating that thetrial
court is vested with wide discretion in the allowance of fees,* citing Threadgill v. Threadgill, 740
SW.2d 419 (Tenn. Ct. App. 1987). Threadgill involved aformer wife' s effortsto enforce, through
contempt and an award of arrearages, a prior aimony award and the former husband’ s request to
modify downward his alimony obligation under that prior award. Regarding thetrial court’saward
of part of the wife' s attorney’ s fees, this court only stated that such awards rest in the discretion of
the trial court and there was no showing in the record of an abuse of that discretion, and cited no
other basis for the award. Id. at 426. Similarly, in McCarty v. McCarty, 863 SW.2d 716, 722
(Tenn. Ct. App. 1993), thiscourt reversed atrial court’ sreduction of aimony and refusal toincrease
child support. Inreversing thetrial court’s denial of attorney’s fees to the alimony recipient, after
recounting the general principlesregarding discretion of the trial court and the requirement that the
recipient need such an award in order to pay her fees, we found that the recipient “should not have
to pay the cost of defending her entitlement to alimony and asserting her child’ s right to increased
support payments” inview of her financial situation. No specific authority for the award was stated.

Inanumber of other modification cases, the court hassimply relied on the general principles
applicableto attorney’ sfeesin divorce casesand on opinionsinvolvinginitial awards. For example,
in Sandllav. Sanella, 993 SW.2d 73, 76 (Tenn. Ct. App. 1999), this court affirmed an award of
attorney’ s fees to aformer wife who successfully defended her former husband’ s request to reduce
hisalimony obligation on the basis of the principlesapplicableto feesinadivorceandinitial award,
including the inability of the spouse to pay legal expenses. See also Cranford, 772 SW.2d at 52
(holding that alimony recipient who defended former spouse’s action to terminate alimony was
entitled to attorney’s fees because such fees are deemed aimony and recipient lacked sufficient
resources to pay fees).

20f course, many cases involve both modification and enforcement, generally as a result of responsive
pleadings raising counterclaims. In that situation, the court should separate its holdings and the basis for an award of
fees.

ZThe court also noted that it was the former husband who had brought the litigation forcing the wife to seek
counsel.
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Similarly, in Seal v. Seal, 802 SW.2d 617 (Tenn. Ct. App. 1990), involving a former
husband’ ssecond attempt to reducehisalimony, thiscourt recogni zed the discretion of thetria court
in awarding fees“in divorce actions” and noted that if the wife has adequate funds for her needs as
well asfor payment of attorney’ sfees, an award of such feesisnot required. Id. at 623. However,
because this court reversed the trial court’ srulings against the wife, and because the wife had “had
to fend off two legal broadsides fired by Husband in a period of three and a half years seeking to
substantially reduce his financial obligations to her,” this court reversed the trial court’s denial of
attorney’ sfeesto the successful alimony recipient. 1d. The court also stated, “ As stated so aptly by
counsel for Wife, she should not have to pay the cost of defending her entitlement to alimony and
child support payments.” 1d. at 624. The court also held that theformer wife did not have adequate
funds from her income with which to pay a substantial portion of her attorney fees.

Thus, in a number of opinions, our courts have not distinguished between an initial award
of alimony and apost-divorcemodification proceeding; they have simply treated the | ater proceeding
as adivorce or support matter on the theory it was a continuation of the original proceeding. This
approach is not inconsistent with Tenn. Code Ann. 8§ 36-5-101(a)(1) which, in addition to
authorizing courts to order support when a marriage is dissolved, also states that such an order
remainsin the court’ s control and may be increased or decreased upon ashowing of substantial and
material change of circumstances.

We conclude that ample authority existsto authorize acourt to award feesin amodification
proceeding on the same basis, and according to the same principles, as afee award is made in the
divorce proceeding and initial award under in Tenn. Code Ann. 8 36-5-101. Therefore, there exists
alegal ground for theaward of feeshereinthat isalternative, or additional, to theground relied upon
by thetria court.

It has become well settled that an award of attorney’s fees in divorce cases is considered
alimony or spousal support, generally characterized asalimony in solido. Yountv. Yount, 91 SW.3d
777, 783 (Tenn. Ct. App. 2002); Wilder v. Wilder, 66 S.W.3d 892, 894 (Tenn. Ct. App. 2001);
Herrerav. Herrera, 944 S\W.2d 379, 390 (Tenn. Ct. App. 1996); Houghland v. Houghland, 844
S.\W.2d 619, 623 (Tenn. Ct. App. 1992); Storey v. Sorey, 835 SW.2d 593, 597 (Tenn. Ct. App.
1992).% Like other spousal support, an award of attorney’s feesis available to either spouse.”®

2\\ e have discovered no opinionsin which the Tennessee Supreme Court has explicitly stated that attorney’s
fees are spousal support. However, the Court has implicitly found that to be the case by holding that the factors listed
inTenn. Code Ann. § 36-5-101(d)(1), i.e., factors relevant to the court’ s consideration of an award of alimony, must also
be considered in the award of attorney’s fees. Langschmidt v. Langschmidt, 81 S.W.3d 741, 750-51 (Tenn. 2002).
Similarly, in Inman v. Inman, 811 S.W.2d 870, 874 (Tenn. 1991), the Court found that because of the property award
to thewife, an award to her of either alimony or attorney’ sfeeswas* neither necessary or appropriate” under the statutory
factors relative to alimony.

Further, in both Robertson v. Robertson, 76 S.W.3d 337, 344 (Tenn. 2002), and Burlew v. Burlew, 40 S.W.3d
465, 473 (Tenn. 2001), the Court affirmed the attorney’ sfee holdings of the Court of Appeal swithout further discussion.
In both those cases, the Court of Appeals specifically held that attorney’s fees in divorce cases were in the nature of or
treated asalimony. Robertson v. Robertson, No. 03A01-9711-CV-00511, 1998 WL 783339, at *8 (Tenn. Ct. App. Nov.

(continued...)
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Because attorney’ sfees are considered alimony or spousal support, an award of such feesis
subject to the samefactorsthat must be considered in theaward of any other type of alimony. Yount,
91 SW.3d at 783; Lindsey v. Lindsey, 976 S.W.2d 175, 181 (Tenn. Ct. App. 1997). Therefore, the
statutory factorslisted in Tenn. Code Ann. 8§ 36-5-101(d)(1) areto be considered in adetermination
of whether to award attorney’s fees. Langschmidt, 81 SW.3d at 751; Kincaid v. Kincaid, 912
S.W.2d 140, 144 (Tenn. Ct. App. 1995); Houghland v. Houghland, 844 S.W.2d 619, 623 (Tenn. Ct.
App. 1992).

Initial decisions regarding the entitlement to spousa support, as well as its amount and
duration, hinge on the unique facts of each case and require a careful balancing of al relevant
factors. Robertson, 76 SW.3d. at 338; Watters, 22 SW.3d at 821; Anderton v. Anderton, 988
SW.2d 675, 682-83 (Tenn. Ct. App. 1998). Among thesefactors, thetwo considered to bethe most
important are the disadvantaged spouse’ s need and the obligor spouse’ s ability to pay. Robertson,
76 SW.3d at 342; Manisv. Manis, 49 S.\W.3d 295, 304 (Tenn. Ct. App. 2001). Of thesetwo factors,
the disadvantaged spouse’s need is the threshold consideration and the “single most important
factor.” Aaron, 909 SW.2d at 410 (quoting Cranford v. Cranford, 772 S\W.2d at 50); see also
Bogan, 60 S.W.3d at 730 (holding that in an initial award, the need of the spouse “must necessarily
be the most important factor to consider, because alimony is primarily intended to provide some
minimal level of financial support for a needy spouse,” but in modification decisions that single
factor cannot be given greater weight than all other factors.)

Recently, the Supreme Court reaffirmed the holding in Fox that an award of attorney’ sfees
“isconditioned upon alack of resourcesto prosecuteor defend asuitingoodfaith. ..” and that such
an awardisto ensureaccessto the courts. Langschmidt, 81 SW.3d at 751 (quoting Fox, 657 S.W.2d
at 749). Consequently, a spouse with adequate property and income is not entitled to an award of
additional alimony to compensate for attorney’ s fees and expenses. Lindsey, 976 SW.2d at 181,
Duncan v. Duncan, 686 S.W.2d 568, 573 (Tenn. Ct. App. 1984). If a party has adequate property
and income, or is awarded adequate property in the divorce, from which to pay his or her own
expenses, an award of attorney’s fees may not be appropriate after consideration of all relevant
factors. Wilder, 66 SW.3d at 895; Koja v. Koja, 42 SW.3d 94, 98 (Tenn. Ct. App. 2000);
Houghland, 844 SW.2d at 623-24; Ingramv. Ingram, 721 SW.2d 262, 264 (Tenn. Ct. App. 1986).
The award of attorney’ s fees as additional alimony is most appropriate where the divorce does not
provide the obligee spouse with asource of funds, such asfrom property division, with which to pay
his or her attorney’ sfees. Yount, 91 SW.3d at 783. Additionally, if a spouse receives alimony as

2(,..continued)
9, 1998); Burlew v. Burlew, No. 02A01-9807-CH-00186, 1999 WL 545749, at * 16 (Tenn. Ct. App. July 23, 1999).
Whilein Aaron v. Aaron, 909 S.W.2d 408, 411 (Tenn. 1995), the Court simply stated that the allowance of attorney’s
feesin divorce cases is largely within the discretion of the trial court, it relied on Storey, 835 S.W.2d at 597.

ZgeeMitchell v. Mitchell, 594 S.W.2d 699 (Tenn. 1980) (explaining that the prior gender-based support statutes
were unconstitutional under the United States Supreme Court’s holding in Orr v. Orr, 440 U.S. 268, 99 S.Ct. 1102
(1979) and the Tennessee General Assembly’s correction of the constitutional defect by enactment of statutes allowing
award or payment of alimony from either spouse regardless of gender).
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aresult of thedivorce and will beforced to depl ete those funds, designed to sustain that spouse, just
in order to pay attorney’ sfees, an award of feesis appropriate. Batson v. Batson, 769 S.W.2d 849,
862 (Tenn. Ct. App. 1988).

The view that attorney’ s fees are aform of spousa support supplies the statutory authority
for their award because alimony or spousal support isauthorized by statute. A number of casescite
asthe basis for attorney’ s fees as an award of alimony Tenn. Code Ann. 8§ 36-5-101(a)(1), which
authorizes courts to order “suitable support and maintenance of either spouse by the other spouse .
.. according to the nature of the case and the circumstances of the parties. ...” See, e.g., Inman, 811
SW.2d at 874; Mitts v. Mitts, 39 SW.3d 142, 147 (Tenn. Ct. App. 2000); Smith v. Smith, 912
S.W.2d 155, 160-61 (Tenn. Ct. App. 1995); Gilliamv. Gilliam, 776 S\W.2d 81, 86 (Tenn. Ct. App.
1989). Seealso JANET L. RICHARDS, RICHARDS ON TENNESSEE FAMILY LAW § 14-3(a)(2) (1997).

C. DiscreTION OF TRIAL COURT

We havefound that Wifewaseligible for an award of attorney’ sfeeson two statutory bases.
Eligibility, however, doesnot end theinquiry. Asthecourtshaverepeatedly madeclear, thedecision
of whether or not to award fees in support modification proceedings is discretionary with thetrial
court, regardless of the legal authority for the award. Deas, 774 SW.2d at 170; Sannella, 993
S.W.2d at 77; Brewer, 869 S.W.2d at 936; McCarty, 863 SW.2d at 722; Elliot, 825 SW.2d at 92.

Consequently, a decision on attorney’s fees will be reviewed on an abuse of discretion
standard. Under the abuse of discretion standard, a trial court abuses its discretion only when it
“appliesanincorrect legal standard, or reaches adecision whichisagainst logic or reasoning or that
causesaninjusticeto the party complaining.” Eldridgev. Eldridge, 42 S\W.3d 82, 85 (Tenn. 2001).

No precise parameters have been set for the exercise of discretion, but, generally, an award
of fees should be “just and equitable under the facts of the case.” Sherrod, 849 SW.2d at 785
(discussing discretion under Tenn. Code Ann. § 36-5-103(c). A number of opinions also consider
significant the fact that the alimony recipient was required to hire counsel to defend the action to
reduce or eliminate that support. A common theme throughout these cases is the view that the
successful alimony recipient should not have to pay the cost of defending his or her entitlement,
especialy if that payment would necessarily come from the support the recipient needs for routine
living expenses. Another factor frequently considered iswhether the attempt to reduce or terminate
alimony was unwarranted. Each decision should be based on the unique facts of each case.

In the case before us, we cannot say that when Husband filed his petition it was unwarranted
or without basis. Husband maintainsthat his petition wasfiled in good faith and triggered by Wife's
cohabiting with Mr. Quillen and this court’s decision in Wright v. Quillen. It is undisputed that at
the time the petition was filed Wife was living with athird party and being supported in large part
by that third party. Thefactsat that timeclearly justified an action based on the cohabitation statute.
Thefact that the petition triggered action by Wife to end the cohabitation and support does not make
the initia filing unwarranted. As demonstrated by the arguments made herein, the question of
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whether Wife'smoving out was real or a subterfuge was hotly contested. Thetrial court chose to
credit Wife stestimony on thisissue.

Based upon the facts of this case and prior holdings regarding the factors to be considered
and the equities to be weighed, we conclude that Husband should not have been required to pay
Wife sattorney’ sfees. Consequently, we reversethetria court’s award of feesto Ms. Evans.

CoONCLUSION
We affirm thetrial court’ sdenial of Husband' s petition for modification of spousal support

and reverse the award of attorney’ sfeesto Ms. Evans. Costs of this appeal aretaxed equally to the
appellant, John Whitney Evans, |11, and the appellee, Dinah Petree Evans.

PATRICIA J. COTTRELL, JUDGE
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